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COMMISSIONER FOR VICTIMS AND WITNESSES 
(SCOTLAND) BILL

——————————

POLICY MEMORANDUM

INTRODUCTION

1. This document relates to the Commissioner for Victims and Witnesses (Scotland) Bill 
introduced in the Scottish Parliament on 27 May 2010. It has been prepared by David Stewart 
MSP, the member in charge of the Bill, to satisfy Rule 9.3.3A of the Parliament’s Standing 
Orders.  The contents are entirely the responsibility of the Member and have not been endorsed 
by the Parliament.  Explanatory Notes and other accompanying documents are published 
separately as SP Bill 46–EN. 

POLICY OBJECTIVES OF THE BILL

2. The objective of the Bill is to create a Commissioner for Victims and Witnesses to 
promote and safeguard the interests of victims and witnesses in Scotland.  The Commissioner 
will be an independent champion for victims and witnesses, who will examine existing 
legislation, services and policies.  The Commissioner will identify gaps in provision, recognise 
and promote best practice and thereby strengthen the position of victims and witnesses across 
Scotland.

3. European, UK and Scottish legislation provides rights for victims in particular 
circumstances. The Commissioner will monitor how these existing rights for victims are 
recognised but will also be given the power to review law and policies in order to protect and 
safeguard the interests of victims.

4. Therefore, within the Commissioner’s general function, the Commissioner will have the 
following specified functions:

• to promote awareness and understanding of the interests of victims and witnesses;

• to promote best practice in relation to victims and witnesses;

• to publish or otherwise disseminate information or ideas;

• to provide advice, guidance, education or training;

• to promote, commission, undertake or publish research.

5. The Bill also reflects the latest developments on how commissions and commissioners 
which are supported by the Scottish Parliamentary Corporate Body (SPCB) report and plan their 
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strategic programmes. The Bill mirrors the provisions of the Scottish Parliamentary 
Commissions and Commissioners etc. Bill (“the SPCC Bill”), the Commissioner for Children 
and Young People (Scotland) Act 2003 and the Scottish Commission for Human Rights Act 
2006 in setting out that the Commissioner will publish a four-year strategic plan and report 
yearly on how he/she has carried out the functions specified in the Bill.

6. The Bill recognises the existing expertise of those currently working with victims and 
witnesses in Scotland and aims to avoid duplication of work already being undertaken. The Bill 
provides for the Commissioner to consult, assist and co-operate with individuals and 
organisations currently working with victims and witnesses, in order that effective, targeted 
engagement can take place.  The office of Commissioner offers the opportunity to support 
effective co-ordination and the development of best practice in this field.

BACKGROUND

Victims and witnesses in Scotland

7. The Scottish Crime and Justice Survey is a large-scale continuous survey measuring 
adults’ experience and perceptions of crime in Scotland.  The survey involves interviewing a 
randomly selected adult in 16,000 households across Scotland per year. The 2008/09 Scottish 
Crime and Justice Survey: First Findings (“the SCJS survey”) estimates approximately 1.04 
million crimes against adults resident in private households in Scotland1. Of those crimes, the 
SCJS estimates that:

• 0.73 million were property crimes involving theft or damage to personal or 
household property (including vehicles);

• 0.32 million were violent crimes of assault or robbery2.

8. According to the SCJS survey, an estimated one in five adults (20.4%) aged 16 or over 
was the victim of at least one crime in 2008/09.3

9. Victims received advice and support to help deal with the consequences of the crime in 
eight per cent of crimes as measured by the SCJS in 2008/09.  The SCJS survey states that this 
compares with 13% of crimes where victims, regardless of whether the crime was reported to the 
police or not, would have liked to have received advice and support.4

10. The SCJS survey found that in just over a third of reported crimes (36%) victims received 
information or assistance about the investigation (or case) from at least one source.5 It also found 
that:

• in 84% of reported crimes, where victims received no information or assistance, they 
would have liked to receive at least one type of information or assistance6;

1 2008/09 Scottish Crime and Justice Survey: First Findings, page 18, paragraph 2.1 
2 Ibid
3 Ibid
4 Ibid, paragraph 5.1
5 Ibid
6 Ibid
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• in 46% of reported crimes, where victims had received at least one type of 
information or assistance, they would have liked to receive at least one additional 
type of information or assistance7.

Victim Support Scotland

11. Voluntary organisation Victim Support Scotland (VSS) was established over 25 years ago 
to help people affected by crime. It provides emotional support, practical help and essential 
information to victims, witnesses and others affected by crime.  VSS operates a community-
based victim service in each local authority area in Scotland.

12. In 2009, VSS victim services received a total of 86,140 referrals which resulted in 
support being provided to a total of 88,978 victims of crime.  The VSS witness service made 
contact with 81,269 victims and witnesses within Sheriff and High Courts in Scotland.8

13. The Commissioner will complement and support VSS services by promoting and 
safeguarding the interests of victims and witnesses. VSS has itself called for the creation of a 
Victims Commissioner in Scotland in its Manifesto for Change 2007-2011.  This manifesto 
states that “Victim Support Scotland sees the need for a Victim’s Commissioner for Scotland, to 
review the adequacy and effectiveness of Scottish laws and practices affecting victims of 
crime.”9  VSS also considered that “By reporting directly to the Parliament, the Commissioner 
should be able to intervene in potential violations of victims’ rights before they occur and issue 
preventative guidance to all agencies dealing with people affected by crime.”10

Unreported crime

14. Approaching two in five (38%) of all crimes measured by the SCJS in 2008/0911 were 
reported to the police, which is the same rate estimated in the British Crime Survey 2008/09 for 
England and Wales.  The survey states that willingness to report crimes to the police can be 
regarded as an important indicator of confidence in the criminal justice system.

15. The Commissioner will have a remit to address issues faced by those involved in court 
proceedings but will also work in the interests of those where a crime was not reported or for 
whom a court case was not possible.  This responds to issues raised in the consultation on the 
Bill, in particular Stonewall Scotland’s concern that the Commissioner’s remit should include all 
victims of a crime “whether or not they felt able to report it”12. This offers great potential to 
recognise how the criminal justice system and a number of different services might better serve 
the needs of victims and witnesses.

7 2008/09 Scottish Crime and Justice Survey: First Findings, page 18, paragraph 5.1
8 Victim Support Scotland,  Annual Report and Accounts 2008/09, page 4
9 Victim Support Scotland, Manifesto for Change 2007-2011, page 22, paragraph 20
10 Ibid
11 2008/09 Scottish Crime and Justice Survey: First Findings, page 18, paragraph 5.4
12 Consultation response, number 11
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Existing law

16. There is no single body in Scotland tasked with providing an overview and co-ordination 
of law relating to victims’ and witnesses’ rights and in particular how that legislation interacts or 
is supported by various bodies. Existing legal frameworks relative to the rights of victims and 
witnesses are not straightforward and Scottish Executive research13 found evidence of unmet 
need in the services and information provided to victims.

European law

17. There are various laws at the European level relating to victims. The EU Framework 
Decision on the Standing of Victims in Criminal Proceedings sets out comprehensive 
requirements for member states in relation to victims, including provision on respect and 
recognition; hearings and evidence; right to receive information; communication safeguards and 
specific assistance to the victim. The European Convention on the Compensation of Victims of 
Violent Crimes and the European Council Directive 2004/80/EC address the compensation of 
victims of violent crime injured in a European country other than the one where they are 
normally resident.  They aim to ensure that crime victims at the European regional level are 
entitled to fair and appropriate compensation for the injuries they have suffered, regardless of the 
particular European country in which the crime was committed.

Scottish law

18. There have been a number of developments to legislation and policy which affect specific 
victims and witnesses in Scotland. These include:

• the Protection from Abuse (Scotland) Act 2001, which enables attachment of a 
power of arrest to an interdict;

• the Sexual Offences (Procedure and Evidence) (Scotland) Act 2002, which prevents 
in certain cases the cross-examination of the complainer by the accused and evidence 
being led on the sexual history/character of the complainer;

• the Criminal Justice (Scotland) Act 2003, which gives victims the right to submit a 
victim statement, receive information about the release or escape of an offender and 
receive information from and make representations to the Parole Board for Scotland.  
The Act also allows the police to pass on information to another party to provide 
counselling and support for the victim;

• the Vulnerable Witnesses (Scotland) Act 2004, which stops the accused from 
conducting their own defence in certain cases involving child witnesses under the 
age of 12 and sets out a discretionary power to prevent the accused conducting 
his/her own defence in cases involving vulnerable witnesses. The Act also sets out a 
range of factors which must be taken into account by the court to determine whether 
an adult witness is vulnerable;

• the Antisocial Behaviour etc. (Scotland) Act 2004;

• the Criminal Procedure (Amendment) (Scotland) Act 2004, which prevents the 
accused from conducting his/her own defence when the case involves certain sexual 

13 The Provision of Support to Victims and Witnesses of Crime in Scotland, Scottish Executive Social Research 
2006, paragraphs 5.17 and 5.27
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offences or child witnesses under 12 in respect of certain offences or vulnerable 
witnesses. It requires the court to ascertain whether vulnerable witnesses require any 
special measures to give evidence; and

• the Criminal Justice and Licensing (Scotland) Bill, which currently includes 
provision on witness statements, witness anonymity orders and special measures for 
child witnesses and other vulnerable witnesses.

19. The Commissioner will be able to compile and provide information on all areas of law 
affecting victims and witnesses in Scotland with the aim of improving understanding of existing 
rights for victims and witnesses and those organisations who work to support them.  This up-to-
date information on current law will support best practice and affect future policy and legislative 
developments aimed at victims and witnesses.

Current policy

Scottish Strategy for Victims

20. The Scottish Executive published a Scottish Strategy for Victims14 in 2001, which has the 
key aims of providing for the emotional and practical support needs of victims, providing for 
their information needs and encouraging the greater participation of victims in the criminal 
justice system. The strategy included funding of a volunteer witness service, the establishment of 
a Victim Information and Advice (VIA) service and the provision of additional resources to 
VSS. Two progress reports have been published, in 2003 and 2004, and a review of the strategy 
was undertaken in 2005. The strategy is currently being further reviewed by the Scottish 
Government. 

21. The member recognises that a partnership approach has been adopted in the operation of 
the strategy and that this approach has continued in its review and development.  The strategy 
has furthered greatly the position of victims and witnesses in Scotland.

22. The work of the Commissioner would not duplicate the strategy and the Commissioner 
will offer an independent viewpoint on the strategy’s development. 

The current situation in England and Wales

23. The Domestic Violence, Crime and Victims Act 2004, as amended by the Coroners and 
Justice Act 2009, created the post of a Commissioner for Victims and Witnesses in England and 
Wales.  Louise Casey was appointed as the first victims’ commissioner on 30 March 2010.  Her 
stated role15 includes working across the criminal justice system to improve support for victims 
and witnesses, including victims of anti-social behaviour.

14 http://www.scotland.gov.uk/Publications/2001/01/7963/File-1 
15 News Release, Ministry of Justice, 30 March 2010
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24. In the interim period before this appointment, Sara Payne was appointed as Victims’
Champion for England and Wales in January 2009 and reported her findings on 5 November 
2009.16

25. One of the main findings of Sara Payne’s report, which involved nine months of 
examination of services for victims and witnesses in England and Wales, was that victims should 
be treated as individuals with individual needs and that they need joined-up support17.  In 
response to this recommendation, the UK Government established a National Victims’ Service in 
January 2010. The stated aim of the new service is to guarantee all victims of crime and anti-
social behaviour referred by the police more comprehensive and dedicated support18.

26. Sara Payne also found that “the vast majority of victims never get their day in court but 
they are still victims and may need support to deal with the impact of this”19. She indicated that 
more comprehensive research is needed20.

Existing support services and the Commissioner

27. There are many organisations already providing various types of support to victims in 
Scotland. The post of Commissioner that this Bill creates will not duplicate the work carried out 
by these organisations and section 5 of the Bill specifically prevents unnecessary duplication of 
activity undertaken by any other person under any other enactment. 

28. The Commissioner is expected to consult and, where appropriate, work jointly with other 
organisations to identify areas for improvement in the treatment, support and assistance provided 
to victims and witnesses. The position of Commissioner has been designed to complement 
existing organisations, promoting best practice across all agencies with a common aim to 
improve the position of victims and witnesses in Scotland.

KEY ASPECTS OF THE BILL

Independence

29. The Commissioner’s independence is essential in underpinning the freedom to consider 
fully the rights and interests of victims and witnesses. The Commissioner will not operate within 
the restrictions of any area of government and will develop the role in direct response to the 
needs of victims and witnesses. In line with other commissioners, such as the Scottish 
Commissioner for Children and Young People, this Bill provides that the Commissioner in 
general is not to be subject to the direction or control of any member of the Scottish Parliament, 
any member of the Scottish Executive or the SPCB in carrying out his or her functions.

16 Redefining justice: Addressing the individual needs of victims and witnesses, Sara Payne, Victims’ Champion
17 Redefining justice: Addressing the individual needs of victims and witnesses, Sara Payne, Victims’ Champion 
page 5.
18 Ministry of Justice, News Release, 27 January 2010
19 Redefining justice: Addressing the individual needs of victims and witnesses, Sara Payne, Victims’ Champion 
page 5.
20 Ibid, page 6
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General function

30. Under the Bill, the Commissioner for Victims and Witnesses has a general and overriding 
function to promote and safeguard the interests of victims and witnesses.   

Specific functions

31. The Bill sets out core functions that the Commissioner may undertake under the general 
function. The Commissioner will not be able to take up individual cases on behalf of victims but 
can consider systemic issues faced by victims and witnesses.

Promote awareness and understanding of the interests of victims and witnesses

32. Similarly to the remit of the Scottish Commissioner for Children and Young People and 
to early work already undertaken by the Victims Champion in England and Wales in 2009, the 
Commissioner will have scope to work with a number of organisations, services and individuals 
to encourage the consideration and understanding of issues affecting victims and witnesses in 
Scotland.  This might include direct input to policy development in relevant organisations, 
fostering effective media relations, the hosting of targeted events and supporting innovation.

Promote best practice in relation to victims and witnesses

33. The Commissioner can examine the treatment of victims and witnesses by a number of 
agencies and services in Scotland.  The Commissioner will also in the course of his/her work, 
through contact with the wide range of existing agencies and contacts made in other 
jurisdictions, have considerable opportunity to identify initiatives and areas of best practice in 
Scotland and elsewhere. This part of the remit should enable the sharing of excellence and 
innovation with all in the field.

Publish or otherwise disseminate information and ideas

34. Publication and circulation of ideas in relation to victims and witnesses will enable the 
Commissioner to take forward targeted campaigns and share up-to-date information with a 
number of organisations and individuals.  The Commissioner will be able to provide relevant, 
topical information to assist with policy or legislative developments.

Provide advice or guidance

35. The Commissioner will be able to signpost victims and witnesses to organisations and 
services but will not offer an individual complaints service to victims.  The Commissioner will 
provide advice or guidance to organisations and services in a number of different ways. These
will range from helping organisations to access specialised and appropriate information and 
assistance, setting out guidance notes on particular policies or new developments in legislation or 
working with public authorities to target particular areas of concern.

Provide education or training

36. The Commissioner will be able to deliver education and training, in direct response to 
consulting and liaising with victims and witnesses and other organisations.
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Promote, commission, undertake and publish research

37. Further research into issues affecting victims and witnesses is crucial in ensuring 
continuous improvement in how they are identified, treated and supported. Information on 
victims and witnesses must be kept up to date and research must be focussed to allow for 
effective legislative and policy developments.  

38. The Bill provides the Commissioner with the power to undertake his or her own research 
or to commission others to undertake research.  This is a specialised area of work required to fill 
in a number of existing gaps in knowledge in relation to victims and witnesses. It is therefore an 
essential part of the Commissioner’s role.  It will offer the Commissioner the ability to 
commission or undertake targeted research independent of government or services. The focus of 
any such research will be driven by prior consultation with victims and witnesses.

Fee-charging powers

39. The Commissioner has the power to charge reasonable fees for education and training or 
research services if he or she chooses to do so.  This power has been created for the 
Commissioner to be able to charge in certain circumstances and to use the monies raised to off-
set running costs.  Where possible the Commissioner will avoid charging small or voluntary 
sector organisations or consider reduced rates for certain activities.

Monitoring of law, policies and practices

40. The legal framework in Scotland in respect of victims and witnesses is complex and it is 
considered that the Commissioner will undertake work to comprehensively establish the existing 
rights of victims and witnesses and circulate information in an accessible way.  In addition, 
however, there may be areas of law identified by the Commissioner not serving or working in the 
best interests of victims and witnesses and the Bill therefore provides a power for the 
Commissioner to review and recommend changes to existing Scottish law.

41. As the Bill provides for the Commissioner to work in the interests of victims and 
witnesses, it is appropriate for the Commissioner to also be able to address relevant policy issues.  
The Commissioner will therefore be able to look at policies or practices of relevant public 
authorities and, if thought necessary, make recommendations for change, perhaps to reflect 
practice elsewhere at home or abroad.  

42. The Bill provides that the Commissioner must consult the Scottish Law Commission 
before reviewing areas of law, to avoid any duplication of effort.

Power to co-operate etc. with others

43. In support of collaborative working and making most economical use of resources, the 
Bill enables the Commissioner to consult, act jointly with, co-operate with or assist any other 
person working in the area of victims and witnesses. “Person” covers bodies with legal 
personality such as charities and associations as well as individuals.  This function gives the 
Commissioner power to co-ordinate with a wide range of existing organisations and individuals.  
It is expected, for example, that joint-working between the Commissioner and other 
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organisations would include targeted work involving particular sectors of victims or ensuring 
effective consultation with victims and witnesses.

Power to conduct investigations

44. The Commissioner is given the power to investigate the policies and practices of relevant 
public authorities in relation to the interests of victims and witnesses (“relevant public 
authorities” are further defined in section 17 of the Bill). The Bill allows the Commissioner a 
relatively broad discretion as to the scope of any such investigation, provided it relates to a 
matter of particular significance to victims and witnesses. The Commissioner’s investigatory 
function is likely to be reserved for serious matters, for example where there has been some form 
of systemic failure affecting victims or witnesses.  Similar powers are provided for in the 
Commissioner for Children and Young People (Scotland) Act 2003 and the Scottish Commission 
for Human Rights Act 2006. 

45. The Commissioner can conduct an investigation where he or she is reasonably satisfied 
that the matter raises an issue of particular significance to victims and witnesses, provided the 
investigation would not duplicate work that is properly the function of another person.

46. Any Scottish public authority may be subject to an investigation. The Commissioner has 
the power to require persons to give oral evidence, produce documents or otherwise provide 
information during the course of an investigation. This power is restricted so that a person will 
not be required to answer any questions, produce documents or provide any information which 
they would be entitled to refuse to answer, produce or provide in proceedings before a Scottish 
court.

47. Prior to any investigation, the Commissioner is required to produce terms of reference 
and summarise the procedure to be followed in carrying out the investigation. Investigations will 
be conducted in public except in exceptional circumstances where the Commissioner considers it 
is necessary or expedient to conduct matters in private. 

48. The Commissioner does not have the power to investigate cases involving individual 
victims or witnesses. The member in charge of the Bill considers this an appropriate policy, as a 
duty to investigate individual cases would potentially risk the majority of the Commissioner’s 
time being spent undertaking investigations to the exclusion of core responsibilities. However, 
where an individual case gives rise to a wider issue affecting victims or witnesses or certain 
groups of victims or witnesses, the Commissioner can undertake an investigation. The 
Commissioner is not permitted to question the findings of any court, tribunal or inquiry in the 
course of an investigation or in its report of the investigation. 

49. The Commissioner will have to balance the level of resources in any year devoted to 
carrying out investigations with resources dedicated to undertaking his or her specific functions.

Strategic plan and annual report

50. The Bill reflects the latest thinking in relation to accountability in respect of 
commissions/commissioners in Scotland in that it mirrors the provisions of the Scottish 
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Parliamentary Commissions and Commissioners etc. Bill.  The Commissioner must in respect of 
every four-year period, set out in a strategic plan how he/she proposes to perform his or her 
functions.  This will include a timetable and expected costs.

51. The SPCB will be given the opportunity to comment on a draft of the strategic plan 
before it is laid.

52. The Commissioner must lay before the Parliament an annual report on the exercise of
his/her functions during the reporting year and the Bill stipulates what this report must include in 
relation to the Commissioner’s activity.

53. These duties and mechanisms of reporting are a crucial element in the Commissioner’s 
accountability. They enable the Parliament to establish and examine what the Commissioner is 
doing, to consider any ongoing need and assess how well he or she has been undertaking the 
functions set out in the Bill.

Definitions of “victims” and “witnesses”

54. The Bill sets out a definition of victims in order to specify who will fall within the 
Commissioner’s remit and functions. This definition includes persons who are victims of 
offences, victims of antisocial behaviour and the family members of such victims. For the 
purposes of the Bill, a person is a victim regardless of whether or not the conduct in question has 
been reported to the authorities, whether or not any person has been charged with, or convicted 
of, an offence, and whether or not there are or have been proceedings relative to an antisocial 
behaviour order.

55. The definition of victims, in line with the UN Declaration of Basic Principles of Justice 
for Victims of Crime and Abuse of Power21, includes the family members of a victim of crime or 
antisocial behaviour. 

56. The Bill definition of victims is an inclusive one, setting out persons who are intended to 
be covered by it whilst at the same time providing the Commissioner with some flexibility to 
cover other appropriate individuals, such as those involved in civil proceedings.  

57. The Bill sets out a definition of witnesses. It is immaterial for the purposes of that 
definition whether proceedings are actually brought.  The Bill seeks to ensure that persons who 
witness offending conduct fall within the Commissioner’s remit, regardless of whether 
proceedings ever arise in respect of that offending conduct.

21 Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power
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CONSIDERATION OF OTHER POLICY ISSUES

Structure of office

58. It is the intention that the Commissioner will share back-office functions with another 
commission/commissioner, such as the Scottish Human Rights Commission, in order to 
minimise costs.

59. Paragraphs 11 and 14 of schedule 1 to the Bill state that the Commissioner must comply 
with any direction given by the SPCB as to the location of the Commissioner’s office and to the 
sharing of premises, staff, services and other resources.  This allows for the SPCB to adopt, 
enforce and monitor cost-sharing measures generally.

Appointment, removal and disqualification

60. The Commissioner will be independent, appointed by the SPCB with the agreement of 
the Parliament. Terms and conditions of appointment will be determined by the SPCB, including 
remuneration, allowances and pension schemes.

61. The Commissioner will be appointed for a single period not exceeding eight years, with
the actual period being decided at the time of appointment.  The Commissioner can be removed 
from office on a motion affirmed by the Parliament supported by at least two thirds of the total 
number of members of the Parliament. The Commissioner can resign at any time by giving 
notice to the SPCB. The Bill disqualifies individuals from appointment to the post of 
Commissioner in certain circumstances, including where the individual is or has been in the 
previous two years a member of the Scottish Parliament or is a member of the European 
Parliament, the House of Commons or the House of Lords.

62. The Bill introduces certain provisions about the holding of subsequent appointments by 
former Commissioners. 

63. All of these provisions mirror those set out in the Scottish Parliamentary Commissions 
and Commissioners etc. Bill.

Accountability, budget setting and audit

64. The Bill recognises the need to balance independence with accountability. The 
Commissioner must be able to speak up for victims and witnesses in a way that is responsive to 
the priorities and concerns of victims and witnesses themselves. However, the Commissioner 
must also be able to demonstrate clearly that he or she discharges his or her responsibilities and 
makes use of public funding appropriately and with due propriety. The Commissioner will be 
expected to operate in a cost-effective manner and demonstrate that functions are carried out in a 
way that provides value for money.

65. The Bill provides for the office to be publicly funded, with payment of salary and any 
allowances coming through the SPCB.
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66. There is a requirement for accounts to be prepared and submitted to the Auditor General 
for Scotland.

67. Again, these provisions are in line with those set out in the SPCC Bill.

IMPLEMENTATION

68. The provisions of this Bill come into force approximately six months after Royal Assent. 
This provides time to identify and appoint a Commissioner and allows for the preparation time to 
set up the Commissioner’s office.

ALTERNATIVE APPROACHES

Approach set out in the consultation

69. The member’s consultation suggested a stand-alone Commissioner whose main duty 
would be to safeguard and protect the rights of victims. The member sought views on the 
proposed duties of the Commissioner, detailed below:

• to promote victims’ rights widely;

• to engage with victims and organisations that support victims in carrying out their 
work;

• to review relevant legislation and practice;

• to carry out research and make recommendations on best practice;

• to carry out investigations where concerns arose; and 

• to report annually to the Parliament.

70. The intention from the outset has been that the Commissioner would not be able to take 
up individual cases.  Instead, the Commissioner would play a co-ordinating role in signposting 
existing services to enquirers, with a power to review law and practice and highlight gaps and 
barriers in services by, for example, identifying vulnerable groups.  

Other approaches

71. Further approaches in relation to how the Commissioner’s functions might be delivered
were considered with a view to minimising the cost of the office as follows:

Dual role or dedicated portfolio for existing Human Rights Commissioner

Option 1

72. The member considered specifying that an existing member of the Scottish Human 
Rights Commission should be allocated victims’ issues in addition to his or her wider workload.  



This document relates to the Commissioner for Victims and Witnesses (Scotland) Bill (SP Bill 
46) as introduced in the Scottish Parliament on 27 May 2010

13

Option 2

73. The member also considered whether the Bill should appoint an existing member of the 
Scottish Human Rights Commission to work exclusively on issues affecting victims and 
witnesses.  

74. Both of these approaches would afford the Commissioner the opportunity to share an 
office and existing staff. However, the member considered that both had drawbacks that would 
seriously inhibit the benefits of having a stand alone Commissioner.

75. The member did not consider that option 1 to be truly effective.  The Commissioners 
have existing workloads and adding the role of a Commissioner for Victims and Witnesses to 
this appeared unfair to all and would not serve sufficiently those whose interests the Bill intends 
to serve.

76. Option 2 offered a greater degree of separate identity. However, a close look at the parent 
Act of the Scottish Human Rights Commission (SHRC) led the member to believe that the policy 
aims of a commissioner would not sit neatly within that organisation.  The SHRC addresses the 
human rights of all individuals in Scotland.  The Commissioner for Victims and Witnesses 
would be interpreting and operating within a different legal framework. Amongst the problems 
that a Commissioner would address is a shortfall in legislative rights or an examination of 
existing policy rather than legislation.  Policy that does not necessarily depend on a legislative 
right is one important attitudinal aspect that a Commissioner for Victims and Witnesses will 
wish to examine. 

77. SHRC has agreed four areas of focus for its current strategic plan (2008-2012):

• promoting and protecting human dignity in Scotland;

• addressing emerging human rights issues;

• bringing human rights to life;

• supporting human rights in the world.

78. The member does not consider that the role of the Commissioner for Victims and 
Witnesses fits with this wider focus. In addition, many of the issues faced by victims and 
witnesses do not readily align themselves with work on human rights.

79. In addition to these considerations, the member considers that the Commissioner would 
in any event be able to share back-office functions with the SHRC, thereby reducing set-up and 
operational costs without compromising the Bill’s intention.

CONSULTATION

80. The member in charge of the Bill ran a consultation on his policy objectives from 1 April 
2009 to 30 June 2009. Late submissions were accepted and considered.
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81. As well as being made available on the Scottish Parliament’s website, the consultation 
document was issued initially to 297 organisations and individuals with an interest in the issue.
Recipients were encouraged to bring the consultation to the attention of others who they thought 
might have an interest. Further copies were issued on request as well as being downloaded from 
the Scottish Parliament’s website. A summary of the responses is also available on the Scottish 
Parliament’s website.

82. The consultation sought information about creating a Victims’ Commissioner for 
Scotland. In total, 47 responses were received; these were made up of the following groups.

Individuals 16
Community councils 7

(including 7 individual responses from 1 
council)

Public bodies 3
Membership 
Organisations

2

Trade unions 2
Charities 2
Local authorities 2
Pressure group 1
Legal organisation 1
Police organisation 1
Voluntary organisation 1
Community justice 
authority

1

University law school 1
Public body partnership 1

83. The main areas consulted on were: 

• the need for a Victims’ Commissioner;

• benefits and difficulties of the proposed role and functions of a Victims’
Commissioner;

• cost issues;

• equal opportunities considerations.

84. The information gained from the consultation was instrumental in forming the final 
policy for the Bill. 

85. The majority of respondents (77%) fully supported the terms of the proposals. A further 
10.5% of the responses received were unclear whether the respondents supported the proposal or 
not. 
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86. The majority of respondents believed there was a need for a Victims’ Commissioner for 
Scotland, with a large number stating that the key benefit would be having a dedicated person 
whose sole focus was to champion their rights. Other benefits included putting victims on an 
equal footing with other groups in society and areas of the UK, promoting good practice amongst 
other victims’ support services and reviewing and reforming the treatment of victims in the 
justice system.

87. The main difficulty, identified by 31% of respondents, related to duplication of work with 
existing support services for victims. Another major concern, expressed by 15% of respondents, 
was clarification of the remit of the Commissioner, particularly the role in practical terms and the 
definition of “victim”. 

88. 63% of respondents who commented on funding believed that the costs associated with a 
Victims’ Commissioner would be justified by the benefit to victims the role would bring, with a 
third of those stressing that costs should be kept to a minimum and funding should not be 
diverted from existing services. The member has taken this into consideration and the Bill allows
the Commissioner to share back-office functions with the Scottish Human Rights Commission. 
This Bill also requires the Commissioner to avoid any unnecessary duplication of services.

89. While 71% of respondents did not identify equal opportunities issues, some believed that 
the creation of a Victims’ Commissioner would go a long way to help to improve or define 
equality issues for victims. The main issues identified included the need to clarify the definition 
of victim in terms of who it may include or exclude, the need to consult all victims and to 
continually review the Commissioner’s practices by carrying out equality impact assessments. 
Black and Ethnic Minorities Infrastructure in Scotland22 emphasised the importance of a 
Victims’ Commissioner engaging with equality and diversity voluntary sector organisations in 
order to ensure that victims and witnesses from all backgrounds were fully included. 

90. A number of respondents noted that the lack of representation for victims put victims at a 
disadvantage to prisoners, who are represented by the Scottish Prison Complaints Commission. 

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC.

Equal opportunities

91. This Bill has a positive effect on equality by increasing the representation of victims and 
witnesses in Scotland. The Bill includes a specific provision that the Commissioner must 
exercise functions in such a way as to encourage equal opportunities and in particular the equal 
opportunity requirements contained in the Scotland Act.

92. The member has included this specific provision to keep a commitment to equal 
opportunities at the forefront of the Commissioner’s work.  It is anticipated that the 
Commissioner will consult and work in the interests of groups who may be discriminated against 
or subject to crime or anti-social behaviour on the grounds of race, gender, sexual orientation, 

22 Consultation response 23, BEMIS
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disability, age or religion or belief.  The Commissioner will be able to use his or her general and 
specific functions to work with a wide variety of groups and examine how they interact with the 
justice system.

Human rights

93. The provisions in the Bill have been considered against the European Convention on 
Human Rights.  The provisions of the Bill do not raise any significant Convention rights issues 
and the Bill is therefore considered to be compatible with Convention rights.

Island communities

94. None of the consultation responses suggested that the Bill contained particular issues for 
island communities and it is not anticipated that this Bill will have any differential impact on 
them. The Member is confident that island communities will equally benefit from the provisions 
of the Bill.

Local government

95. No additional duties will be placed on local government by this Bill.

Sustainable development

96. The primary aim of sustainable development is to ensure a better quality of life for all, 
now and in the future. The Bill will contribute towards this aim in the following ways:

• improving the experience of victims and witnesses in the justice system by working 
to improve the support and information they receive;

• tackling inequality by giving a dedicated “voice” to victims and witnesses, working 
to ensure they receive the best support, advice and information possible;

• improving public confidence in relation to the way victims and witnesses are treated
in the justice system.

97. Taken together, these small but significant factors will help to produce and maintain 
stronger sustainable communities.
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